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CIVIL LIABILITY AMENDMENT BILL 2004 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON PETER FOSS (East Metropolitan) [5.03 pm]:  I can see the eager anticipation with which my further 
contribution is welcomed.  Before the break I had raised one point that deals with the fact that the first thing that 
is done is that the Friern Barnet test is substituted for the High Court test.  I think it is a far better one.  I have 
asked what is the consequence of what standard applies in the exceptions under proposed subsection (2), because 
it reads - 

Subsection (1) does not apply to an act or omission of a health professional in relation to informing a 
person of a risk of injury or death associated with - 

Does that mean we will have two sets of standards of liability, the High Court test so far as these are concerned 
and the Friern Barnet test so far as everything else is concerned?  I think it is a very strange thing to do.  Why 
would one want to do that?  Why would one want to deal with the risk of liability of a medical professional and 
then leave one area open, because insurance is all about risk, not certainty?  Once the risk is left there, it must be 
catered for not only in the policies of those people involved in gynaecology and obstetrics but in the whole 
profession because that is the way in which insurance works.  It does not estimate the risk of one person alone.  
It works by spreading that risk across a whole profession and often from profession to profession.   

I can remember as a lawyer finding that we had a big increase in our personal risk insurance when a few 
engineering disasters happened in the United States of America, one of which was a big walkway that went over 
and fell down.  Instantly lawyers’ PR insurance went up because, of course, the same insurers were underwriting 
professional indemnity all round.  One of the problems has been that the medical profession has been one of the 
causes of the increases in PR insurance for everybody.  One of the major areas for that is again the area of 
obstetrics and gynaecology, yet we leave that area with this High Court test.  I think the biggest problem with the 
High Court test is that it has been so open.  I think this has been the criticism that most people have made of all 
High Court tests.  They may sound wonderful academically and intellectually, but for a legal adviser saying what 
the result of them will be, they are hopeless because one cannot tell.  That is why I have approved, generally 
speaking, this one and the previous amendment to the Civil Liability Amendment Bill because it addresses that 
very problem of the lack of certainty in itself costing money.   

Risk must be allowed for by insurers.  It is much easier to insure something when people know with certainty 
where they stand, even if it means that they are pretty certain to be up for a large amount of money, than it is not 
to know whether they are up for it or not because they must allow for the fact that they will be up for it.  It seems 
to me the wonderful return to the Friern Barnet test, which I must confess has been slightly ignored by the courts 
even before the High Court started to ignore it.  I think it was one of those cases that used to get stated in a 
judgment and then promptly ignored by the judges.  Time and time again one would see judgments and wonder 
how they got past the Friern Barnet test.  This was well before the High Court made any statement on 
professional liability.  One would wonder what happened to that test.  In fact, I think we even talked in the 
committee of which Hon Nick Griffiths and I were members about having medical assessors to try to get some 
feel for what was the proper standard.  I still think it is a good idea.  The recommendation that came out of that 
committee for medical assessors in matters of medical negligence is a good one.  I would certainly like to see it 
as part of the amendment to the Supreme Court provisions, allowing it to be part of any matter when a person is 
sued for medical negligence.  We said that regardless of whether it was a medical practitioner or some other 
health professional.  That again brings me back to the point I raised earlier.  Why does the health profession lend 
itself to that?  I will be suggesting an amendment to broaden it to any health discipline or profession whether or 
not it be registered. 

Notwithstanding that concern about proposed subsection (1), I would like to hear the minister’s justification for 
this exception and what he thinks the real effect of it will be so far as insurance premiums are concerned.  I do 
not see any point in our making this change if we are not to bring that sort of certainty to the law.  I believe that 
people are entitled to certainty in the law.  Nothing is more frustrating for a lawyer than when somebody comes 
along and asks what his chances are, and the lawyer must say that he does not know because the law is now so 
vague that it is really post hoc.  The post hoc is obviously post appeal to the High Court.  One of the reasons the 
cost of litigation is going up is that we cannot stop people going to the High Court because they always have a 
chance there because we never know when the High Court will change its mind about something.  Although 
there are cases in which it is pretty obvious, nonetheless people persist, I have noticed.  I believe it would be 
unfortunate if we did not give that area certainty.   
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Proportionate liability was again a recommendation of that committee.  There has been a change in the definition 
of an apportionable claim.  It might be easier, rather than relying on what I have, to hand over a copy of the how 
the Act will read when amended.  I have found it.   

Hon Nick Griffiths:  Eureka!   

Hon PETER FOSS:  Eureka.  No.  I have page 49 with me, which reads “in this part a proportional claim 
means”, but I do not have page 50!  I refer to the Civil Liability Act, but I need the schedule, which is missing 
for some reason.  Somebody very kindly pasted up my version of the Act to indicate how it will read after 
amendment, but it does not tell me its current state.  Proposed new section 5AI(1) in the Bill reads -  

(a) a claim for economic loss or damage to property in an action for damages (whether in contract, 
tort or otherwise) arising from a failure to take reasonable care (but not including any claim 
arising out of personal injury); or 

(b) a claim for economic loss or damage to property in an action for damages under the Fair 
Trading Act 1987 for a contravention of section 10 of that Act;  

It is limited to non-personal injury damages.  There are reasons for that.  Although I am not totally happy with 
those reasons, the difficulty is that problems will still exist as far as personal damages are concerned.  One can 
see the emotional reason for doing this: we do not like to leave people with a useless remedy because when they 
receive a judgment against a man of straw, they cannot recover.  We will still have the business of chasing the 
person with deep pockets, rather than the person who is necessarily the one most to blame.  That policy has been 
followed until now.   
Some of the changes are fairly small.  I am surprised it is done completely by way of deletion and substitution, as 
some could have been achieved by amendment.  People will need a copy of all these measures because the 
provisions will apply at different dates.  Until the changes work their way through, people must have a copy of 
the first amendment and then the second amendment to understand the situation.  They must look at them all.  It 
will be a nightmare for anyone to consider how the law will apply at any time.  However, that is the way it has 
been sought to be done. 
The other change to section 5AI(1) is to delete the words “acts or omission” and replace “act or omission”.  That 
is not a large change.  There is a fairly big expansion of proposed section 5AJ and the adding of a number of 
clauses to deal with consequential effects of that apportionment.  In particular, proposed section 5AJA deals with 
concurrent wrongdoers not having the benefit of apportionment.  It reads -  

Nothing in this Part operates to limit the liability of a concurrent wrongdoer (an “excluded concurrent 
wrongdoer”) in proceedings involving an apportionable claim if -  
(a) the concurrent wrongdoer intended to cause the economic loss or damage to property that is 

the subject of the claim; 
If people intentionally cause damage, they will not benefit from the fact that someone else was affected by it.  
That is a fair change.  Nobody involved in intentional damage should benefit.  The nasty consequence that will 
show eventually is that many people will spend a lot of time trying to show some intention on the part of a 
concurrent wrongdoer who happens to have deep pockets.  An unfortunate part of our system is that people feel 
compelled to do that to ensure that clients receive money.  There will be constructive intentions and other legal 
arguments.  That is not the grounds for not making the change.   
Some information is to be supplied to ensure that concurrent wrongdoers are informed.  It is good to ensure that 
all matters are dealt with at one time.   
Overall, this is a very good Bill.  I will move an amendment to pick up other non-registered professions.  It is a 
difficult definition to make, but it is important.  I would hate to see alternative therapies omitted from this Bill, 
especially as they would be highlighted by omission in terms of professional indemnity from other health 
professionals protected by this measure.  These professions are protected, one hopes, because they have a higher 
potential to harm.  Under the mutual recognition laws to which we have agreed, the basis of agreement between 
the States and the Commonwealth was that one would register a trade, occupation or profession when necessary 
to do so to protect the public.  It is not provided to protect the profession.  Most people in Australia take that 
view about public protection regarding hairdressing, but it is not the case in Western Australia.   
Hon Nick Griffiths:  We’re a very progressive State! 
Hon PETER FOSS:  That is a word, but not necessarily the one I would have chosen.  WA is a different State 
from others, and I certainly defend our right to be different.   
I would hate to think the more genuine health professions that have not been regulated because their methods do 
not pose potential harm to their patients could possibly have a higher exposure to professional indemnity 
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insurance because they have a higher test.  When members think about it, what is the logic?  It would mean that 
two sets of laws would be needed to sit alongside each other depending on the kind of health profession 
involved.  From the point of view of legal administration, it seems stupid.  If it is regarded as good law, it should 
apply to all people involved in the health industry, regardless of whether they have registration.  I understand 
that everybody in Australia is making this change.  One little corner will have a different set of laws developed 
in respect of non-registered health professionals.  I would like to go a little further.  I propose to add an 
amendment that defines these professions.  We could even change “means” to “includes”; therefore, health 
professionals could have the ordinary meaning of that term and we could leave it to the courts to decide how 
broadly it should be applied.  There is something to be said for that approach rather than inserting another 
definition.  Nevertheless, I put forward a definition.  I would like the Government to consider it as an alternative 
to insert “includes” and leave it for the courts to decide.  It is often a better way of going than trying to prescribe 
matters ourselves.  It would then be a matter of factual inquiry regarding whether a person belongs to a health 
profession.  “Profession” is a well-known term.  It hardly needs to be defined in an Act .   
Hon Nick Griffiths:  None of these are professions.   

Hon PETER FOSS:  Them’s fighting words!  I do not say that at all.  
Hon Nick Griffiths:  They were not at one time.   

Hon PETER FOSS:  I would say that all these outlined are professions.   
Hon Nick Griffiths:  As a matter of tradition.   

Hon PETER FOSS:  Yes, but the way in which they practise is professional.  Some of the characteristics of a 
health professional are clearly discerned in each of these provisions under the definition of “health professional” 
in the Bill.  The word “professional” is not a difficult word to understand, and “health” is not a hard word to 
understand either; therefore, perhaps we do not need to define the words “health professional”.  I would be quite 
happy for the definition of “health professional” in proposed section 5PA to read “health professional includes 
any of the following”, which would then make it an inclusive definition rather than an exclusive definition.  
Alternatively, I have a proposed wording, which I have not brought into the Chamber, that tries to define the 
words “health profession”, which, in some ways, is less desirable but may be more acceptable to the 
Government.  As far as the Government is concerned, I am quite happy to hear its comments on both my 
suggestions; that is, whether we change from using the word “means” to using the word “includes” or whether 
we refer to a proposed paragraph (m), which would be a compendium, and rack them all in type of clause.  
Either way, I would like the legislation to pick up people such as naturopaths, homeopaths, traditional Chinese 
medicine practitioners and others of that nature who have become a very important part of the delivery of health 
in this State and around the world, and who have, in many cases, led the way in suggesting new therapies that the 
medical profession has later tested and found to work.  Those people are to be commended for the fact that they 
have persisted for so long, often in the face of scepticism, and have been able to deliver to the people of Western 
Australia and those around the world a reasonable health alternative, especially to those who are not entirely 
happy with some of the other health professionals around.   
We will be supporting the amendments, and I ask the Government to give some consideration to my suggestions.   
HON DEE MARGETTS (Agricultural) [5.23 pm]:  The measure of a Civil Liability Amendment Bill tends to 
be how vigorously one is lobbied by the sectors involved in that legislation.  This is one of those civil liability 
pieces of legislation about which there has not been a great deal of lobbying one way or the other -  
Hon Peter Foss:  Curiously.   
Hon DEE MARGETTS:  Yes.  From a parliamentarian’s point of view, our job is to check two main areas in this 
regard.  The reason that Governments at a federal and state level have felt the necessity to change aspects of civil 
liability legislation has been the enormous changes to public liability premiums.  For parliamentarians that 
cannot be the prime measure of whether a Bill like this is acceptable.  I would like to pose, as my second reading 
contribution, some questions to which I am hoping the minister will provide a response in his second reading 
reply.  What is expected to be the impact on patients as a result of these changes?  Is it expected to be a neutral 
or a positive impact; and, if it is not positive, what are the potential impacts that this legislation may have?   
Hon Paddy Embry:  Why would there be any changes?  
Hon DEE MARGETTS:  One can only assume that if we change the civil liability legislation and the legal 
liability of the medical profession, it can impact on the way in which the medical profession operates.  We are 
told that the current civil liability situation is negatively impacting upon the medical profession.  However, we 
are also advised, often by plaintiff lawyers, that significant changes to the civil liability regime may have 
negative impacts on patients because the pressure, perhaps, is taken off medical professions and the level of care 
that they need to provide in a range of circumstances.   
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Hon Paddy Embry:  I thought it was there to help them practise.   
Hon DEE MARGETTS:  It may help medical professionals.  However, there are two sides to that.  Yes, it is true 
that if we do not have doctors who are prepared to practise it will not help the patient.  We need to attain a very 
difficult balancing act.  It is not the main reason we should do it, but the question continues to be raised: are 
there any guarantees that any changes or further changes to this particular aspect of civil liability will reduce the 
premiums for medical professionals?  That has been one area of considerable concern over a range of changes.  
Sometimes, at best, we have achieved through legislation a reduction in the increase of premiums, and still a 
range of medical professionals are leaving or threatening to leave the profession.  This is a difficult problem, 
especially in regional Western Australia.  As access in those areas to medical professionals and specialists 
becomes unavailable, the risks to the health of those people increases if they cannot access the professionals in 
other ways.  It is a difficult balance.  Will this legislation provide better community access to a higher standard 
of care?  What risks are inherent in our passing or not passing this legislation?  What kind of follow-up will there 
be on this and what will be the accumulative impact of changes to the civil liability legislation?  Finally, are 
there any ways in which the State Government can put pressure on the providers of public liability insurance to 
make sure that such changes to the legislation result in more reasonable premiums for medical professionals?  
With those questions in mind, the Greens (WA) will be listening to the minister’s response. 
Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works). 
 


